UNI TED STATES DI STRI CT COURT

DI STRI CT OF CONNECTI CUT

ANDREW J. EGRI, EDWARD MUNSTER and
NElI GHBORS OPPOSED TO RESI DENTI AL
ATOM C DUMPS

v. E 3: 02CV400( AHN)

CONNECTI CUT YANKEE ATOM C POVER
COVPANY, TOWN OF HADDAM BOARD OF
SELECTMEN and ALAN PASKEW CH, In
His Capacity as Town of Haddam
Bui l ding O fici al

RULI NG AND SECOND ORDER OF CONTEMPT

This case concerns the on-going efforts of M. Nancy
Burton, attorney for Plaintiffs in this case and in several
related | awsuits, to oppose the construction of a nuclear-fuel
storage site in Haddam Connecticut, by Defendant Connecti cut
Yankee Atom c Power Conpany (“Connecticut Yankee”). On March
15, 2002, the court granted a Permanent I|njunction proscribing
her from anong other things, filing or prosecuting |lawsuits
that interfere with Connecticut Yankee's construction of the
storage site. On July 1, 2002, the court found Ms. Burton in
contenpt of the Permanent |njunction and awarded Connecti cut
Yankee $171,546.80 in attorney’s fees.

Connecti cut Yankee now noves for contenpt a second tine,
claimng that Ms. Burton’s continued prosecution of Warnmsl ey

et al. v. Connecticut Yankee Atom c Power Co., Conn. Super.




Ct. No. CV 02 98136 (“Warmsley”), in state court violates the
Per manent Injunction. A hearing was held on this notion on
June 11, 2003.! For the reasons discussed below, the court
grants the Motion for Contenpt [Doc. # 137] and inposes

addi ti onal sanctions on Ms. Burton.

BACKGROUND

Procedural History

On January 29, 2002, the court entered a consent order
that fully and finally adjudicated an action brought by

Connecti cut Yankee on Novenber 21, 2001, entitled Connecti cut

Yankee Atom c Power Conpany v. Town of Haddam et al., Case

No. 3:01CV2178(AHN) (the “Rel ated Action”).

On March 5, 2002, the court granted Connecticut Yankee a
Tenporary Restraining Order in the Egri litigation, which
states in pertinent part:

Plaintiffs, their successors, assigns,
agents and attorneys and all persons with
notice of this Tenporary Restraining Order,
are hereby restrained fromtaking any
action that challenges the validity of, or
del ays, prevents, inpairs or interferes
with inplenmentation of the Building Permt
or Connecticut Yankee’s construction,

i npl enment ati on or operation of the | SFSI

1 This hearing was originally scheduled to occur on June
2, 2003, but was rescheduled after Ms. Burton failed to
appear.



[i.e., independent spent fuel storage
installation], other than by direct appeals
of this Court’s Order or other Filings in
this or the Rel ated Action.

Eari et al. v. Connecticut Yankee Atonic Power Conpany et al.,

Case No. 3:02Cv400 (AHN), Tenporary Restraining Order (March

5, 2002) at 3. At this time, the court explicitly warned Ms.
Burton that the Tenporary Restraining Oder precluded her from
filing additional lawsuits to challenge Connecticut Yankee's
construction of the |ISFSI:

THE COURT: Ms. Burton . . . you should be
on notice and aware that by the signing of
this tenmporary restraining order, you are
going to be restrained by virtue of ny
signature on this order, fromfiling any
further lawsuits; that is to say, this

| awsuit that you just nade reference to
that you intended to take up to M ddl et own
to file . . . youcan't file it once I sign
this order.

Egri et al. v. Connecticut Yankee Atom c Power Conmpany et al .,

Case No. 3:02CV400(AHN), Transcript of Conference on
Application for Tenporary Restraining Order (March 5, 2002)
(“March 5 Tr.”) at 25. The court reiterated this warning when
answering a question from Attorney Burton:

THE COURT: [Y]ou are restrained from doing
anyt hing now, that chall enges or del ays or
interferes with this building permt. So
that if this action which you propose to
file in Mddletown tonmorrow cones within
the ambit of that |anguage, yes, you are
restrained fromdoing so. You can’'t file
the action.



Id. at 32-33.

On March 15, 2002, after hearing extensive testinmny and
argument, the court granted Connecticut Yankee's Application
for Tenporary and Permanent Injunction (the “Permnent
I njunction”) pursuant to 28 U.S.C. § 1651, the All Wits Act.
In so ruling, the court concluded that a “Permanent I|njunction
was necessary and appropriate in aid of this Court’s
jurisdiction in the [the Related Action],” and found that:

D. Connecti cut Yankee woul d suffer
irreparable harmif the requested pernmanent
i njunction did not issue because it would
suffer further delays in its ongoing
decomm ssi oni hg process;

E. Ot her actions challenging the validity
of the Order (or any actions taking in
accordance with the Order) in any other
judicial or adm nistrative forum would
violate the Order, frustrate its

i npl ementation, or underm ne this Court’s
jurisdiction in the Rel ated Action;

* * *

H. A permanent injunction is necessary to
ensure the integrity and finality of the
Order, and to prevent frustration of its

i npl ement ati on.

Eari et al. v. Connecticut Yankee Atonic Power Conpany et al.,

Case No. 3:02CV400(AHN), Order Granting Permanent |njunction
(March 15, 2002) at 2. Using |anguage identical to that

appearing in the Tenporary Restraining Order, the Permnent



| njunction continued to prohibit Ms. Burton fromfiling new
| awsuits or adm nistrative chall enges:

Plaintiffs, their successors, assigns,
agents and attorneys, and all persons with
noti ce of the permanent injunction, are
her eby permanently enjoined from seeking
any judgnent or administrative ruling that
woul d invalidate or otherwi se interfere
with inplenmentation of the Order, including
the Building Permt issued thereunder,

ot her than by a direct appeal of this
Court’s Order or other filings in this
action or in the Related Action.

Id. at 3. The Egri litigation is presently on appeal before
the Second Circuit Court of Appeals.

On July 8, 2002, the court concluded that Ms. Burton had
viol ated the Permanent |njunction by, anong other things,

instituting and prosecuting Warnsley et al. v. Connecti cut

Yankee Atom c Power Co. (Order of Contenpt dated July 8,

2002.) In so ruling, the court made the follow ng finding:

Attorney Burton represents Plaintiffs in Warnsl ey,
et al. v. Connecticut Yankee Atom c Power Conpany,
3:02cv768( AHN), which seeks “[a] tenporary and
per manent injunction to enjoin construction
activities associated with the [Independent Spent
Fuel Storage Installation] on |ands once owned by
Venture Smth.”

ld. Based on this finding, anong others, the court determ ned
that Ms. Burton’s actions violated Paragraph 3 of the
Per manent I njunction, which forbids her “from seeking any

judgnment or adm nistrative ruling that would invalidate or



otherwise interfere with inplenmentation of the Order,
including the Building Permt issued thereunder, other than by
a direct appeal of this Court’s Order.” Accordingly, the
court found Ms. Burton in contenpt for violating the Permanent
I njunction and awarded $171,546.80 in attorney’s fees to

Connecti cut Yankee. (Order dated July 24, 2002.)

1. Findings of Fact Relevant to the Instant Mdtion for

Cont enpt

In prosecuting Warnsley in state court,? Ms. Burton issued
noti ces of deposition dated Decenmber 13, 2002, and Decenber
17, 2002, to representatives of Connecticut Yankee and the
Connecticut Historical Comm ssion. She also issued a Subpoena
Duces Tecumto Russell Mellor, a former officer of Connecticut
Yankee, on Decenber 17, 2002. Connecticut Yankee and the
State of Connecticut noved to quash the depositions and
alerted the state court to the Pernmanent |njunction.

The Superior Court for the State of Connecticut (Jones,
J.) (the “state court”) held a hearing on Decenber 20, 2002,
to consider the various issues presented by Ms. Burton's

continued prosecution of Warnmsley. During this hearing,

2 The Warnsl ey case was originally brought in federal
court, but later remanded to state court on Decenber 10, 2002.
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Connecti cut Yankee explained to the state court that the
Permanent Injunction remained in effect. Consequently, the
state court refused to permt any further proceedings in
Warnmsl ey until the District Court ruled on whether M.
Burton’s continued prosecution of Warnsley constituted a
violation of the Permanent Injunction. (Transcript of
Warnsl ey state court proceedi ng, Decenber 20, 2002, at 34.)
Ms. Burton then sent this court a letter dated May 8,
2003, requesting that the court “confirn’ that it had no
jurisdiction over Warnsl ey and the continued prosecution
thereof in state court. On May 9, 2003, wi thout waiting for
the court’s response, Ms. Burton issued an Amended Notice of
Deposition and a Subpoena Duces Tecum directed to John
Shannahan, Historic Preservation O ficer for Connecticut.

Connecticut Yankee filed a Motion to Quash in state court.

STANDARD
A court’s inherent power to hold a party in civil
contenpt may be exercised when: (1) the order that the party
allegedly failed to conply with is clear and unanbi guous; (2)
t he proof of the nonconpliance is clear and convincing; and

(3) the party has not diligently attenpted in a reasonable

manner to conply. See EEOC v. lLocal 638, Local 28 of Sheet



Metal Workers’ Int’'l Ass’'n, 753 F.2d 1172, 1178 (2d Cir.
1985), aff'd, 478 U S. 421 (1986). The Second Circuit has

defined a “clear and unanbi guous order” as one that |eaves “no
uncertainty in the mnds of those to whomit is addressed, who
must be able to ascertain fromthe four corners of the order

preci sely what acts are forbidden.” King v. Allied Vision,

Ltd., 65 F.3d 1051, 1058 (2d Cir. 1995) (internal quotation
marks omtted). It is not necessary to find willfulness to

adj udge a party in contenpt. Canterbury Belts, Ltd. v. Lane

Wal ker Rudkin, Ltd., 869 F.2d 34, 39 (2d Cir. 1989).

DI SCUSSI ON

Civil Contenmpt

The court finds that the elenments of civil contenpt are
easily satisfied in this case. First, there is no question
that the underlying order at issue here is clear and
anmbi guous. The plain | anguage of the Permanent |njunction
enjoins Ms. Burton, anong others, from “seeking any judgnent
or adm nistrative ruling that would invalidate or otherw se
interfere with inplenmentation of the [construction of the

storage site].” Egri et al v. Connecticut Yankee Aton c Power

Conpany et al., No. 3:02CV400(AHN), Order Granting Permnent

I njunction (March 15, 2002) at 3.



Second, the court finds that the evidence of Ms. Burton’'s
nonconpl i ance is clear and convincing, and that she has not
made diligent efforts in a reasonable manner to conply with
t he Permanent Injunction. M. Burton, as the Plaintiff’'s
attorney of record, is know edgeabl e about the Permanent
| njunction, and she has been previously found in contenpt for
instituting and prosecuting the Warnsley suit. (See Order of
July 8, 2002.) Her efforts to advance di scovery by issuing
deposition notices or subpoenas — with the ultimte goal of
securing a favorable judgnent for her clients — contravene the
Permanent I njunction’s clear proscription against “seeking any
judgnment or adm nistrative ruling that would invalidate or
otherwise interfere with inplenentation of the Oder.” 1d.
As a seasoned attorney adverse to Connecticut Yankee in
several related suits, Ms. Burton cannot plausibly nmaintain
t hat she did not understand that the proscription against
“seeking a judgment or administrative ruling” included the
prosecution of suits such as the Warnsley litigation.
Furthernmore, her decision to pursue this discovery wthout
awai ting the court’s response to her letter of May 8, 2003,
underscores her willfulness in engaging in this proscribed

course of conduct.



1. Sanctions for Ms. Burton’s Contenpt

In light of Ms. Burton’s continued disregard for the
Permanent | njunction and the court’s previous finding of
contenpt, the court has “broad discretion to fashion an
appropriate coercive renedy” based on the nature of the harm
and the probable effect of alternative sanctions. See N.A.

Sal es Co.v. Chapman |ndus. Corp., 736 F.2d 854, 857 (2d Cir.

1984); see also EEOC v. lLocal 28 of Sheet Metal Wrkers

Intern. Ass’'n, 247 F.3d 333, 336 (2d Cir. 2001). A civil

contenpt sanction nmay serve either to coerce the contemmor
into future conpliance with the court’s order or to conpensate
the conplainant for | osses resulting fromthe contemor’s past

nonconpliance. See United States v. United M ne Wrkers of

Amer., 330 U. S. 258, 303-04 (1947). A sanction may be both
coercive and conpensatory. 1d.

When i nposing a coercive sanction, a court should
consider: “(1) the character and magnitude of the harm
threatened by the continued contumacy; (2) the probable
ef fecti veness of any suggested sanction in bringing about
conpliance; and (3) the contemmor’s financial resources and
t he consequent seriousness of the sanction’s burden.” Dole

Fresh Fruit Co. v. United Banana co., 821 F.2d 106, 110 (2d

Cir. 1987). Simlarly, while conpensatory sanctions are
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appropriate to conpensate a conpl ai nant for harm suffered due
to contumacy, proof of pecuniary loss is not required to

support a civil contenmpt fine. See Leman v. Krentler-Arnold

Hi nge Last Co., 284 U.S. 448, 455-56 (1932).

In addition, it is appropriate for the court to award the
reasonabl e costs of prosecuting the contenpt, including
attorney’s fees, if the violation of the decree is found to

have been will ful. See, e.d., Manhattan Indus., Inc. v.

Sweat er Bee by Banff Ltd., 885 F.2d 1, 8 (2d Cir. 1989).

Contenpt is willful where the contemmor has actual notice of
the court’s order, was able to conply with it, did not seek to

have it nodified, and made no effort to conply. See King v.

Allied Vision Ltd., 919 F. Supp. 747, 753 (S.D.N.Y. 1996).

CONCLUSI ON

Based on the hearing held on June 11, 2003, and the
materials submtted by the parties, the court finds that Ms.
Burton has again willfully violated the Permanent I|njunction
by prosecuting the Warnsley litigation. Accordingly, the
court grants Connecticut Yankee’'s Mdtion for Contenpt [Doc. #
137] and orders the inposition of the follow ng sanctions to

coerce Ms. Burton’s conpliance with the Permanent | njunction
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as wel |

as to conpensate Connecticut Yankee for its expense in

bringing this notion:

1.

Ms. Burton shall withdraw within three days of this
Order’s issuance all notices of deposition and any
ot her docunents served by her for the purpose of

prosecuting Warnsley, et al. v. Connecticut Yankee

At omi ¢ Power Conpany, Conn. Super. Ct. No. CV 02

98136.

Three days after this Order has been issued, Ms.
Burton shall be subject to an escal ating sanction of
$1, 000. 00 for each 24-hour period in which she has
not w thdrawn any docunment served by her for the

pur pose of prosecuting Warnsley, et al. v.

Connecti cut Yankee Atom c Power Conmpany, Conn.

Super. Ct. No. CV 02 98136. The sane escal ating
sanction also shall apply if M. Burton serves or
files any new docunent that continues her

prosecution of the Warnsley litigation.
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3. Ms. Burton shall pay $2,500.00 to conpensate
Connecti cut Yankee for reasonable attorney’ s fees

incurred in bringing this Mdtion for Contenpt.

SO ORDERED t his 30t" day of June, 2003, Bridgeport,

Connecti cut .

Al an H. Nevas
United States District Judge
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